proceeded into the East Mains section of the mine to inter-
view miners who had been present at the time of the alleged
methane violation reported in the "103(g)" complaint.

The next day, August 1, 1985, Inspector Koscho returned
to the mine and for the first time visited the underground
area in which the cited violation had occurred i.e., in the
crosscut between the No. 2 and No. 3 entry in the 002 section.
According to Koscho, conditions on August 1 differed from
conditions that reportedly had existed on the date of the
violation.  In this regard Koscho found "very little methane"
on August 1st and observed that since the violation 2 full
cuts of coal had been removed from the No. 3 entry and 1 cut
from the No. 2 entry.  Koscho tested the methane monitor on
the continuous miner which had been used on the date of the
violation and found it to be working.  He also obtained
records concerning the retraining of mine employees.  This
was a "long drawn out affair" since some records were not
readily obtainable.

Upon obtaining all of the requested documentation Koscho
finally wrote the section 104(a) citation on August 8, 1985.
He did not observe the violation that occurred on July 29, and
acknowledged that conditions were different when he was physi-
cally on-site on August 1, 1985.  The citation was based upon
the unsworn statements of the miners who purportedly observed
the violation.  On August 23, 1985, Koscho modified the section
104(a) citation to a citation under section 104(d)(l) of the
Act based on the same information he used to issue the section
104 (a) citation.

Within this framework of evidence it is clear that the
citation at bar was not based on an inspection of the mine
but upon an investigation through subsequent interviews and
the examination of records conducted by the inspector several
days after the incidents giving rise to the violation.  A
finding of "unwarrantable failure" under section 104(d)(l)
must however be based upon an "inspection" of the mine.  See
Emery Mining Corporation, 7 FMSHRC 1908 (1985) (Judge Lasher)
citing therein the order of Judge Steffey in Westmoreland
Coal Company, WEVA 82-340-R et.al); Southwestern Portland
.Cement Company, 7 FMSHRC 2283 (1985) (Judge Morris) and NACCO

Mining Company, 8 FMSHRC ______ (Jan 14, 1986) (Chief Judge

Merlin).  Under the circumstances the "unwarrantable failure"
allegation herein cannot be supported and the citation as a
citation under section 104 (d) CD of the Act must fail.

Accordingly the Motion for Partial Summary Decision
filed by Emerald is granted and the citation at bar is
modified from a citation under section 104(d)(l) of the Act
to a citation under section 104(a) of the Act.  Inasmuch as
Emerald has already paid the civil penalty proposed by the
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